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I. 
PARTIES TO THIS PROCEEDING 
The parties to this proceeding are set forth in the 
caption. 
I I . 
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IV. 
STATEMENT OF JURISDICTION 
Utah Code Ann. § 78-2-2 gives this court jurisdiction to 
hear this appeal. 
v. 
STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 
1. Was summary judgment properly granted is this case? 
2. Is an admission of a defendant that a defect in a 
bicycle was the cause of an accident which injured the plaintiff 
sufficient to create an issue of material fact which precludes 
summary judgment? 
3. Does the destruction of a defective bicycle part by 
the manufacturer's authorized repair agent create issues of 
material fact sufficient to avoid summary judgment on a spoliation 
of evidence claim? 
4. Can a bicycle manufacturer properly be granted 
summary judgment in a products liability case where the man-
ufacturer's authorized warranty and repair shop admits a defective 
bicycle caused plaintiff's injury, but disposes of the defective 
part so that the specific defect causing injury cannot be 
identified? 
1 
Since this is a summary judgment case, the trial court's 
ruling is reviewed for correctness with no deference to the ruling 
of the trial court. Barber v. Farmer's Ins. Exchange, 751 P. 2d 248 
(Utah App. 1988). 
VI. 
DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES, 
ORDINANCES, RULES AND REGULATIONS 
The following rules are applicable to issues on appeal. 
Rule 56, Utah Rules of Civil Procedure 
(a) For claimant. A party seeking to recover 
upon a claim, counterclaim or cross-claim or 
to obtain a declaratory judgment may, at any 
time after the expiration of 20 days from the 
commencement of the action or after service of 
a motion for summary judgment by the adverse 
party, move with or without supporting 
affidavits for a summary judgment in his favor 
upon all or any part thereof. 
(b) For defending party. A party against 
whom a claim, counterclaim, or cross-claim is 
asserted or a declaratory judgment is sought, 
may, at any time, move with or without 
supporting affidavits for a summary judgment 
in his favor as to all or any part thereof. 
(c) Motion and proceedings thereon. The 
motion shall be served at least 10 days before 
the time fixed for the hearing. The adverse 
party prior to the day of hearing may serve 
opposing affidavits. The judgment sought 
shall be rendered forthwith if the pleadings, 
depositions, answers to interrogatories, and 
admissions on file, together with affidavits, 
if any, show that there is no genuine issue as 
to any material fact and that the moving party 
is entitled to a judgment as a matter of law. 
A summary judgment, interlocutory in 
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character, may be rendered on the issue of 
liability alone although there is a genuine 
issue as to the amount of damages, 
(d) Case not fully adjudicated on motion. If 
on motion under this rule judgment is not 
rendered upon the whole case or for all the 
relief asked and a trial is necessary, the 
court at the hearing of the motion, by 
examining the pleadings and the evidence 
before it and by interrogating counsel, shall 
if practicable ascertain what material facts 
exist without substantial controversy and what 
material facts are actually and in good faith 
controverted. It shall thereupon make an 
order specifying the facts that appear without 
substantial controversy, including the extent 
to which the amount of damages or other relief 
is not in controversy, and directing such 
further proceedings in the action as are just. 
Upon the trial of the action the facts so 
specified shall be deemed established, and the 
trial shall be conducted accordingly. 
(e) Form of affidavits; further testimony; 
defense required. Supporting and 
opposing affidavits shall be made on personal 
knowledge, shall set forth such facts as would 
be admissible in evidence, and shall show 
affirmatively that the affiant is competent to 
testify to the matters stated therein. Sworn 
or certified copies of all papers or parts 
thereof referred to in an affidavit shall be 
attached thereto or served therewith. The 
court may permit affidavits to be supplemented 
or opposed by depositions, answers to 
interrogatories, or further affidavits. When 
a motion for summary judgment is made and 
supported as provided in this rule an adverse 
party may not rest upon the mere allegations 
or denials of his pleading, but his response 
by affidavits or as otherwise provided in this 
rule, must set forth specific facts showing 
that there is a genuine issue for trial. If 
he does not so respond, summary judgment, if 
appropriate, shall be entered against him. 
(f) When affidavits are unavailable. Should 
it appear from the affidavits of a party 
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opposing the motion that he cannot for reasons 
stated present by affidavit facts essential to 
justify his opposition, the court may refuse 
the application for judgment or may order a 
continuance to permit affidavits to be 
obtained or depositions to be taken or 
discovery to be had or may make such other 
order as is just. 
(g) Affidavits made in bad faith. Should it 
appear to the satisfaction of the court at any 
time that any of the affidavits presented 
pursuant to this rule are presented in bad 
faith or solely for the purpose of delay, the 
court shall forthwith order the party 
employing them to pay to the other party the 
amount of the reasonable expenses which the 
filing of the affidavits caused him to incur, 
including reasonable attorney's fees, and any 
offending party or attorney may be adjudged 
guilty of contempt. 
Rule 401, Utah Rules of Evidence 
"Relevant evidence" means evidence having any 
tendency to make the existence of any fact 
that is of consequence to the determination of 
the action more probable or less probable than 
it would be without the evidence. 
VII. 
STATEMENT OF THE CASE 
This is an appeal from a summary judgment of the Third 
Judicial District Court, the Honorable Homer Wilkinson presiding. 
The summary judgment dismissed Brian Burns' ("Burns") complaint 
against Cannondale Bicycle Company, The Bicycle Center and John 
Does I through V. The complaint seeks to recover damages for 
personal injuries received in a bicycle accident. Burns claimed 
the accident was caused by a defect in the bicycle which caused the 
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bicycle to stop suddenly, throwing him from the bicycle and causing 
serious bodily injuries. 
VIII. 
STATEMENT OF FACTS RELEVANT TO THE ISSUES 
PRESENTED FOR REVIEW 
A motion for summary judgment under Rule 56 of the Utah 
Rules of Civil Procedure, is improperly granted if there is any 
genuine issue of material fact. E.g., Young v. Felornia, 121 Utah 
646, 244 P.2d 862 (1952); Ruffinengo v. Miller, 579 P.2d 342 (Utah 
1978). When the trial court does grant a motion for summary 
judgment, the appellate court views the facts in the light most 
favorable to the losing party and gives no deference to the trial 
court's conclusions which are reviewed for correctness. E.g., Blue 
Cross and Blue Shield of Utah v. State, 779 P.2d 634 (Utah 1989); 
Barber v. Farmers Ins. Exchange, 751 P.2d 248 (Utah App. 1988). 
Using the foregoing criteria, the following facts are relevant to 
the issues presented for review: 
1. The Bicycle Center is a retail seller of Cannondale 
Bicycles (R. 469). 
2. Brian Burns purchased from the Bicycle Center in 
early late July of 1986, a Cannondale Bicycle Model SR-600 (R. 2-5; 
R. 470; R. 496) . 
3. On August 16, 1986, plaintiff was riding the bicycle 
along the roadway when the bicycle malfunctioned causing Burns to 
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be thrown over the handle bars and receive serious injuries. Id. 
4. The Bicycle Center was an authorized sales and 
repair agent for Cannondale Bicycles. Bicycles were shipped to the 
Bicycle Center in pieces in boxes. The Bicycle Center would then 
assemble the bicycles, including the brake assemblies, and sell 
them to customers such as Burns. (R. 496-97). 
5. Following the accident, Burns took the bicycle to 
The Bicycle Center for repairs and a determination of what had 
caused the bicycle to malfunction and stop suddenly causing his 
injury. [R. 2-5; R. 470; R. 496; Deposition of Brian Burns at pp. 
51-52 (Appendix Exhibit E) (all deposition pages cited herein are 
contained in the appendix as exhibits).] 
6. The Bicycle Center repaired the brakes and discarded 
the defective parts which had caused the malfunction. [Deposition 
of Brian Burns (Ex. E) ; Deposition of Todd Bradford (Ex. G) ; 
Deposition of Brad Peterson (Ex. F)]. 
7. Burns sued Cannondale Bicycle Company and The 
Bicycle Center for injuries received in the bicycle accident 
alleging, inter alia, that the bicycle was defectively manufactured 
and/or assembled and that the defective condition of the bicycle 
was the proximate cause of Burns' injuries. (R. 2-5). 
8. At his deposition, Phillip Blomquist, owner of The 
Bicycle Center testified no repairs had been made and no parts were 
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replaced. [R. 470; R. 496; Deposition of Phillip Blomquist (Ex. 
H)]. 
9. Todd Bradford, Brian Burns and Brad Peterson all 
testified that Phillip Blomquist had stated that a bicycle 
malfunction caused the accident which injured Dr. Burns. (Exhibits 
E, F, G). 
10. Discovery was conducted by the named parties and in 
early March of 1992, both named defendants made motions for summary 
judgment. (R. 466-488; R. 493-513). 
11. The court granted the summary judgment motions of 
both defendants. Specifically, the court reasoned: 
(a) Plaintiff cannot prove a specific defect without the 
missing part, therefore, the plaintiff cannot prove a 
product's liability, breach of implied warranty, breach 
of express warranty or negligence case against either 
defendant. 
(b) Plaintiff cannot proceed on a spoliation of evidence 
theory without expert testimony that the missing part 
could have produced the injury. 
(c) Plaintiff's failure to produce expert testimony on 
the spoliation theory is fatal to a spoliation claim. 
(d) Admissible evidence that the brakes malfunctioned 
causing the plaintiff's accident does not create a 
material fact issue sufficient to preclude Summary 
Judgment on any of plaintiff's claims. 
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From the foregoing, the lower court concluded that there 
was no genuine issue of material fact and entered judgment for 
defendants. (R. 678-690; R. 694-95; R. 697-98). 
12. In awarding summary judgment, the lower court 
specifically held that there was admissible evidence1 that 
Plaintiff's bicycle malfunctioned causing the accident. (R. 679, 
Para. 5; R. 683, Para. 5). 
13. Astonishingly, the Court held that such evidence was 
not material to the issues on summary judgment. Id. 
14. Judgment was entered in favor of Cannondale Bicycle 
Company dismissing plaintiff's complaint on August 17, 1992. (R. 
694) . 
15. Judgment became final upon entering of judgment in 
favor of The Bicycle Center dismissing plaintiff's complaint on 
September 14, 1992. (R. 697). 
JThe evidence consisted of deposition testimony of Brian Burns, 
Todd Bradford and Bradley Peterson that they were told by Mr. 
Phillip Blomquist, owner of The Bicycle Center, that, in fact, the 
Burns bicycle had been repaired and the defective parts discarded. 
See Brian Burns' Deposition (Ex. E) at pp. 55-64; Brad Peterson 
deposition (Ex. F) pp. 14-20; Todd Bradford deposition (Ex. G) pp. 
13, 20. Mr. Blomquist admitted that a defect in the bicycle had 
caused the accident. Id. The Court specifically found there was 
evidence to support plaintiff's claim that a malfunction caused the 
accident. (R. 679, Para. 5; R. 683, Para. 5). 
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16. Timely notice of appeal was filed on September 17, 
1992. (R. 706) . 
IX. 
SOMMARY OF ARGUMENT 
POINT I 
THE ADMISSION OF THE BICYCLE CENTER THAT PR, BURNS' BICYCLE 
MALFUNCTIONED CAUSING HIS INJURIES CREATED A DISPUTE OF 
MATERIAL FACT WHICH PRECLUDED SUMMARY JUDGMENT. 
The existence of genuine issues of material fact 
precluded summary judgment. Ruffinencro v. Miller, 579 P. 2d 341 
(Utah 1978) . All facts are considered in the light most favorable 
to the losing party. Barber v. Farmer's Ins. Exchange. 751 P. 2d 
248 (Utah App. 1988). The key issue before the trial court was 
whether a defect in Dr. Burns1 bicycle caused the accident. The 
lower court held that admissible evidence which showed the bicycle 
had malfunctioned and caused the accident was not material and 
granted summary judgment. (R. 679, Para. 5; R. 683, Para. 5). An 
admission by a defendant that the bicycle malfunctioned causing the 
accident is clearly material. Utah Rules of Evidence, Rule 401. 
Thus a material issue of fact (whether a malfunction of the bicycle 
caused the accident) is in dispute and summary judgment was 
improperly granted. Ruffinengo v. Miller, supra. 
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POINT II 
ADMISSION BY THE BICYCLE CENTER THAT THE MALFUNCTIONING 
PART WAS DESTROYED IS SUFFICIENT TO PRECLUDE SUMMARY 
JUDGMENT ON THE ISSUE OF SPOLIATION OF EVIDENCE. 
Deposition testimony showed the malfunctioning bicycle 
part was discarded by The Bicycle Center. This spoliation of the 
only evidence capable of showing the actual defect which caused the 
accident, denied plaintiff his opportunity to prove the specific 
defect which caused the accident. 
Plaintiff is entitled to an inference at trial that had 
the part been retained, it would have supported his claim that a 
defective part caused the accident. Nation-wide Check Corp., Inc. 
v. Forest Hills Distributors, Inc. 692 F.2d 214 (1st Cir. 1982); 
National Ass'n of Radiation Survivors v. Turnage, 115 F.R.D. 543 
(N.D.Cal. 1987); May v. Moore, 424 So.2d 596 (Ala. 1982). 
POINT III 
SUMMARY JUDGMENT WAS IMPROPERLY GRANTED TO DEFENDANT 
CANNONDALE BICYCLE COMPANY. 
Deposition testimony showed Defendant Bicycle Center was 
an agent of Defendant Cannondale and authorized to do warranty 
repairs to Cannondale bicycles. Blomquist deposition, Exhibit H. 
There is deposition testimony, which the Court found was 
admissible evidence, to support the claim that a defect in the 
bicycle caused the accident wherein Dr. Burns was injured. An 
10 
agent of Cannondale (The Bicycle Center) admitted the defective 
part was discarded. Cannondale is responsible for the malfunction 
of the bicycle as well as the discarding of the part by its agent. 




THE ADMISSION OF THE BICYCLE CENTER THAT DR. BURNS8 BICYCLE 
MALFUNCTIONED CAUSING HIS INJURIES CREATED A DISPUTE OF 
MATERIAL FACT WHICH PRECLUDED SUMMARY JUDGMENT. 
The existence of genuine material issues of fact 
precludes summary judgment. E.g., Ruffinengo v. Miller, 579 P. 2d 
342 (Utah 1978); Young v. Felornia, 121 Utah 646, 244 P.2d 862 
(1952). On appeal of a summary judgment Order, the appellate court 
reviews the order for correctness with no deference to the trial 
court's conclusions. E.g., Blue Cross and Blue Shield of Utah v. 
State, 779 P.2d 634 (Utah 1989); Barber v. Farmer's Ins. 
Exchange. 751 P.2d 248 (Utah App. 1988). On review by the 
appellate court, all facts are considered in the light most 
favorable to the losing party. Id. 
Appellate courts are loath to affirm summary judgment in 
negligence cases. Apache Tank Lines, Inc. v. Cheney. 706 P. 2d 
614 (Utah 1985); Williams v. Melbv, 699 P.2d 723 (Utah 1985). 
In the Cheney case, the Utah Supreme Court stated: 
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Issues of negligence ordinarily present 
questions of fact to be resolved by the 
factfinder. 
* * * 
Likewise; proximate cause is usually a factual 
issue and in most cases will not be resolved 
as a matter of law. 706 P.2d at 615. 
(citations omitted) 
In this case, Dr. Burns sued the defendants for injuries 
received when his bicycle malfunctioned and he was seriously 
injured. The basic dispositive issue upon which all theories of 
recovery were based was whether there was a defect in the bicycle 
which caused the accident. Based upon Dr. Burns' limited knowledge 
of the mechanics of bicycles and the fact that a sudden stop of the 
front wheel caused the accident, Dr. Burns believes the brakes had 
a defect. This was the basis of his claims against defendants. 
Dr. Burns produced evidence of admissions by Phillip 
Blomquist that the brakes malfunctioned, and that the malfunction 
caused the accident. E.g., Burns Deposition, (Ex. E) ; Bradford 
Deposition, (Ex. G); Peterson Deposition, (Ex. F). 
The Court in its orders on the summary judgment motions 
held as follows: 
The record before the court contains 
admissible evidence to the effect that the 
brakes on the Plaintiff's bicycle 
malfunctioned, and that the malfunction caused 
the accident. The court concludes that this 
evidence is not material and, therefore, does 
not create a material issue of fact. 
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order of July 23, 1992 at Paragraph 5 (Cannondale Bicycle Company's 
Order); Order on The Bicycle Center's Motion for summary judgment 
dated July 31, 1992 at Paragraph 5. 
An admission by the owner of the defendant company, which 
repaired Dr. Burns' bicycle following the accident, that the 
bicycle malfunctioned and the malfunction caused the accident is 
certainly relevant and material to the issues in this lawsuit. 
Rule 401 of the Utah Rules of Evidence defines relevant 
evidence. The Utah Rule was adopted verbatim from the federal 
rule. See Advisory Committee note, Rule 401, Utah Rules of 
Evidence. 
Under the federal rule 401, "relevant evidence" is 
defined as evidence having any tendency to prove a fact of 
consequence to the determination of the issues in an action. Rule 
401 employs the term "fact of consequence to the determination of 
the action" in place of the term "material." Use of the term "fact 
of consequence" in place of "materiality" serves to clarify the 
breadth of admissibility to include even facts not in dispute. See 
Graham, Handbook of Federal Evidence § 401.1 (3d ed. 1991)(citing 
Advisory Committee note to rule 4 01). 
The Advisory Committee note to Utah's Rule 401 states: 
This rule is the federal rule, verbatim, and 
is comparable in substance to Rule 1(2), Utah 
Rules of Evidence (1971), but the former rule 
defined relevant evidence as that having a 
13 
tendency to prove or disprove the existence of 
any "material fact." Avoiding the use of the 
term "material fact" accords with the 
application given to former Rule 1(2) by the 
Utah Supreme Court. State v. Peterson. 560 
P.2d 1387 (Utah 1977). 
Material evidence is defined as: 
That quality of evidence which tends to 
influence the trier of fact because of its 
logical connection with the issue. Evidence 
which has an effective influence or bearing on 
question (sic) in issue. "Materiality" of 
evidence refers to pertinency of the offered 
evidence to the issue in dispute. 
Evidence which is material to question (sic) 
in controversy, and which must necessarily 
enter into the consideration of the 
controversy, and which by itself or in 
connection with other evidence is 
determinative of the case. 
Black's Law Dictionary, Abridged, 5th Ed. at 505. 
A material fact is defined as: 
Pleading and practice. One which is essential 
to the case, defense, application, etc., and 
without which it could not be supported. One 
which tends to establish any of issues raised. 
The "material facts" of an issue of fact are 
such as are necessary to determine the issue. 
Material fact is one upon which outcome of 
litigation depends. 
Id. 
In the context of relevancy and materiality as set forth 
above, an admission by defendant Bicycle Center that a malfunction 
in plaintiff's bicycle caused the accident is certainly material 
and relevant. The conclusion of the trial court that such an 
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admission is not material to the issues in this case is plain 
error. Such admission is clearly one which would establish an 
issue of fact necessary to determine the issues in the lawsuit. 
While it is true that defendants1 expert testified that 
in his opinion the brakes could not have caused the accident, the 
admission of the defendant that a malfunction of the bicycle caused 
the accident creates a factual dispute which precludes summary 
judgment. 
On appeal of a summary judgment, the reviewing court must 
review the evidence in the light most favorable to the losing 
party. E.g. Copper State Leasing Co. v. Blacker Appliance & 
Furniture Co., 770 P.2d 88 (Utah 1988); Reeves v. Geiqy 
Pharmaceutical, Inc., 764 P.2d 636 (Utah App. 1988). 
Taken in the light most favorable to plaintiff, the 
evidence in this case is that the bicycle malfunctioned injuring 
Dr. Burns. Thus, the trial court erred when it granted summary 
judgment to defendants. 
POINT II 
ADMISSION BY THE BICYCLE CENTER THAT THE MALFUNCTIONING PART WAS 
DESTROYED IS SUFFICIENT TO PRECLUDE SUMMARY JUDGMENT ON 
THE ISSUE OF SPOLIATION OF EVIDENCE. 
Three witnesses testified in deposition that Phillip 
Blomquist, owner of The Bicycle Center, admitted the bicycle 
malfunctioned causing the accident. See, f .n. 1, supra. Witnesses 
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also testified Mr. Blomquist admitted the defective part was 
discarded. Id. In its orders on summary judgment, the court found 
there was admissible evidence to support these claims. (R. 679, 
Para. 5; R. 683, Para. 5). 
The thrust of defendants' summary judgment motions was 
that products liability caselaw in Utah required evidence of a 
specific defect before plaintiff could recover. See Memoranda in 
Support of Motions for summary judgment. (R. 468-88; R. 495-513). 
The affidavit of Edward T. Wells (R. 590) stated 
plaintiff was unable to produce evidence of the specific defect 
because the defective part had been discarded by The Bicycle Center 
at the time of repair. 
As a general rule, the destruction of or spoliation of 
relevant evidence raises an inference that the evidence would have 
been unfavorable to the case of the spoliator. E.g., Nation-wide 
Check Corp., Inc. v. Forest Hills Distributors, Inc., 692 F.2d 214 
(1st cir. 1982); National Ass'n of Radiation Survivors v. Turnaqe, 
115 F.R.D. 543 (N.D. Cal. 1987); May v. Moore, 424 So.2d 596 (Ala. 
1982) . As the Court in the Turnaqe case stated: 
Where one party denies another the evidence 
necessary to establish a fact in dispute, the 
Court must draw the strongest allowable 
inferences in favor of the aggrieved party. 
115 F.R.D. at 557. 
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In the Nation-wide Check Corp, case, supra, the First 
Circuit Court of Appeals held that destruction of evidence supports 
an inference the evidence would have been adverse to the 
destroyer's position. The May court stated "Spoliation . . . by a 
party . . . is sufficient foundation for an inference of his guilt 
or negligence.11 424 So. 2d at 603. 
In this case, the defective part was destroyed by The 
Bicycle Center who then denied the existence of the defect. There 
is a fact issue thus raised as to spoliation of evidence. This 
fact is material because if the jury believes the defective part 
was in fact destroyed, such is sufficient to infer a prima facie 
case for recovery by the plaintiff. May v. Moore, supra; National 
Ass'n of Radiation Survivors v. Turnacre, supra. 
In the present case there is a clearly relevant fact 
question surrounding the issue of spoliation of evidence. 
If the jury finds The Bicycle Center or its employees 
destroyed the defective part(s) from plaintiff's bike, replaced 
them with new parts, and then lied to cover up the existence of the 
defective parts, the case law on spoliation cited above clearly 
allows plaintiff an inference sufficient to support a verdict that 
Dr. Burns was injured due to a product defect. May v. Moore. 
supra. 
17 
On review of the granting of a summary judgment motion, 
the reviewing court must view the evidence in the light most 
favorable to the losing party. Copper State Leasing Co. v. Blacker 
Appliance & Furniture Co., supra; Reeves v. Geiay Pharmaceutical, 
Inc.. supra. 
Taken in the light most favorable to plaintiff, the 
evidence shows The Bicycle Center repaired the defect in Dr. Burns1 
bicycle; recognized a defective part had contributed to, if not 
caused the mishap; discarded the offending part; and later tried to 
cover up the defect. Given this scenario, the lower court erred in 
granting summary judgment on the spoliation issue. 
POINT III 
SUMMARY JUDGMENT WAS IMPROPERLY GRANTED TO 
DEFENDANT CANNONDALE BICYCLE COMPANY. 
The undisputed evidence before the trial court was that 
The Bicycle Center is a retail seller of Cannondale Bicycles. Phil 
Blomquist testified Cannondale is very selective of its dealers. 
Blomquist Deposition at 9-10 (Ex. H) . The Bicycle Center was an 
authorized warranty repair center for Cannondale Bicycles and was 
authorized to assemble, sell and repair the Cannondale Bicycle. 
Id. at pp. 15, 32-34. At the hearing on summary judgment no one 
contested the relationship between Cannondale and The Bicycle 
Center. 
18 
Taken in the light most favorable to plaintiff, the 
evidence shows that a defect in the bicycle caused the accident. 
See Point I supra. The evidence also shows that The Bicycle Center 
discarded the defective part which was responsible for the 
accident. See Point II, supra. 
Taken in the light most favorable to plaintiff, The 
Bicycle Center, as an authorized repair agent for Cannondale, acted 
for Cannondale in discarding the part and admitted a product defect 
caused the accident. Based on such evidence, a jury could hold 
Cannondale responsible for plaintiff's injuries. 
Clear factual disputes exist on the causation issue 
(Point I) and the spoliation issue (Point II) which preclude 
summary judgment for either defendant. 
XI. 
CONCLUSION 
Taken in the light most favorable to plaintiff, the 
evidence supports the proposition that a malfunction of Dr. Burns' 
bicycle caused his injuries. The trial court plainly erred when it 
held evidence that "the plaintiff's bicycle malfunctioned and that 
the malfunction caused the accident" was not material. 
The judgment of the trial court should be reversed and 
the case remanded to the trial court with directions to allow the 
case to be tried to a jury. 
19 
^•fU 
DATED this 3X1 day of January, 1993. 
ROBERT J. DEBRY & ASSOCIATES 
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EXfflBIT A 
GARY B. FERGUSON (A1062) 
WILLIAMS & HUNT 
Attorneys for Defendant Cannondale 
Bicycle Company 
257 E. 200 S., Suite 500 
P. 0 Box 45678 
Salt Lake City, UT 84145-45678 
Telephone: (801) 521-5678 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
BRIAN BURNS, 
Plaintiff, 
vs. : ORDER 
CANNONDALE BICYCLE COMPANY, : 
THE BICYCLE CENTER, and : Civil No. 900901567 
JOHN DOES I-V, : 
: Judge Wilkinson 
Defendants. : 
The defendant Cannondale Bicycle Company's Motion for 
Summary Judgment came on before the Court on March 30, 1992 at 
the hour of 2:30 p.m., pursuant to proper notice with Edward T. 
Wells appearing on behalf of the plaintiff, Darwin C. Hansen 
appearing on behalf on the defendant The Bicycle Center, and Gary 
B. Ferguson appearing on behalf of the defendant Cannondale 
Bicycle Company. 
Oral argument was heard by the Court. The Court had 
reviewed the pleadings on file that applied to the Motion for 
/ r * * * <-> 
Thpi-: Ju-:. yz\ Durnct 
JUL 2 3 1332 
&/. prrY 
Lspjr, Clsrit 
Summary Judgment. Based on the pleadings on file, and oral 
argument, the Court hereby finds and orders as follows: 
1.) Plaintiff's counsel acknowledged during oral 
argument that he could not prove any specific defect of the 
braking assembly of the bicycle without the alleged missing part, 
therefore the Court finds that plaintiff cannot prove a products 
liability case against Cannondale Bicycle Company; 
2.) Plaintiff's counsel further acknowledged that the 
plaintiff's case was proceeding on a theory of spoliation of 
evidence, since the plaintiff could not prove a products 
liability case; 
3.) The Court concluded, as a matter of law, that the 
plaintiff could not prove a case of spoliation of the evidence 
without expert testimony setting forth that the part that had 
been discarded could have, under certain circumstances, caused 
the accident described by the plaintiff if that part were 
defective and unreasonably dangerous, or negligently installed; 
4.) The plaintiff did not produce the expert testimony 
described in paragraph 3, above. 
5.) The record before the Court contains admissible 
evidence to the effect that the brakes on the plaintiff's bicycle 
malfunctioned, and that the malfunction caused the accident. The 
Court concludes that this evidence is not material and, 
therefore, does not create a material issue of fact. 
Based upon the fact that plaintiff's counsel 
acknowledged that the plaintiff cannot prove any specific defect 
2 
of the braking assembly of the bicycle without the alleged 
missing part, the Court holds that plaintiff cannot prove a 
products liability action against Cannondale Bicycle Company; and 
the fact that the plaintiff has not produced, at a minimum, 
expert testimony that establishes a basis for a finding that the 
assumed malfunctioning part could have caused the brakes to lock 
up as described by plaintiff, the Court concludes that plaintiff 
has not established a factual basis for reviewing the claim of 
spoliation of evidence. The defendant Cannondale Bicycle 
Company's Motion for Summary Judgment is hereby granted. 
Judgment is hereby entered in the favor of Cannondale Bicycle 
Company and against plaintiff, for no cause of action. 
DATED this X3 day of /T^^^U^ 1992. 
BY T! CHE COURT: 
JUDGE HOMER WILKINSON 
::ISTK;ST ecu", :-• L.M.= ^OI-.<.. 
ITATE Or UTArU * {Qr^> 
3 
MAILING CERTIFICATE 
Pursuant to Rule 4-504, Code of Judicial 
Administration, mailed, a tru^and correct copy of the foregoing 
instrument this /*/ day of yjtf^t^. , 1992 to the following: 
Edward T. Wells, Esq. 
Robert DeBry & Associates 
4252 S. 700 E. 
Salt Lake City, UT 84107 
Attorney for Plaintiff 
Darwin C. Hansen, Esq. 
MORGAN & HANSEN 
136 S. Main St., Suite 800 
Salt Lake City, UT 84101 
Attorney for The Bicycle Center 
/ ^ l , ^ ^ ^ ^ ^ ^ ! ^ 
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EXfflBIT B 
DARWIN C. HANSEN, #2058 
CHASE H. PARKER, #5531 
MORGAN & HANSEN 
Attorneys for Defendant 
The Bicycle Center 
Kearns Building, Eighth Floor 
136 South Main Street 
Salt Lake City, Utah 84101 
Telephone: (801) 531-7888 
IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY, 




CANNONDALE BICYCLE COMPANY, 
THE BICYCLE CENTER and JOHN 
DOES I THROUGH V, 
Defendants. 
ORDER ON THE BICYCLE 
CENTERfS MOTION FOR 
SUMMARY JUDGMENT 
Civil No. 900901567 
Judge Homer Wilkinson 
The Defendant The Bicycle Center's Motion for Summary Judgment 
came on for hearing before the above-entitled Court on Monday, the 
30th day of March, 1992, at the hour of 2:30 ofclock p.m., pursuant 
to notice, with attorney Edward T. Wells appearing on behalf of 
Plaintiff, attorney Darwin C. Hansen appearing on behalf of 
Defendant The Bicycle Center, and attorney Gary B. Ferguson 
appearing on behalf of Defendant Cannondale Bicycle Company. 
The Court having reviewed memoranda on file for and against 
said motion, and based on the oral argument, hereby finds as 
follows: 
1. Plaintiff's counsel acknowledged during oral argument 
that he could not prove any specific defect of the braking assembly 
of the bicycle without the alleged missing part. Therefore, the 
court finds that Plaintiff cannot prove a products liability, 
breach of implied warranty, breach of express warranty or 
negligence cause of action against The Bicycle Center. 
2. Plaintiff's counsel acknowledged that Plaintiff's case 
was therefore proceeding on the theory of spoliation of evidence 
since Plaintiff cannot prove any of the stated causes of action 
without the missing part; 
3. Plaintiff cannot prove a case of spoliation of evidence 
under the facts of Plaintiff's case without obtaining expert 
testimony stating that the missing part could have, under the 
circumstances, produced the accident described by Plaintiff if the 
part were defective and unreasonably dangerous or negligently 
installed; 
4. The Plaintiff did not produce any such expert testimony. 
Therefore, the Court holds that Plaintiff has not established a 
factual basis for his claim of spoliation of evidence and the 
Defendant The Bicycle Center's Motion for Summary Judgment should 
be granted. Judgment shall therefore be entered in favor of The 
Bicycle Center and against Plaintiff for no cause of action. 
2 
5. The record before the court contains admissible evidence 
to the effect that the brakes on the Plaintiff's bicycle 
malfunctioned, and that the malfunction caused the accident. The 
court concludes that this evidence is not material, and, therefore, 
does not create a material issue of fact. 
6. Therefore, based upon counsel for Plaintiff's 
acknowledgement that Plaintiff cannot prove the specific defect of 
the braking assembly of the bicycle without the alleged missing 
pari:; and the fact that the Plaintiff has not produced expert 
testimony that establishes a basis for a finding that the assumed 
malfunctioning .part could have caused the brakes to lock as 
described by Plaintiff, the Court concludes that Plaintiff has not 
established a factual basis for a claim of spoliation of evidence. 
Therefore, The Bicycle Center's Motion for Summary Judgment is 
granted. Judgment is therefore entered in favor of The Bicycle 
Center and against Plaintiff for no cause of action. 
DATED thiso ' day of ^ ^ ^ ^ , 1992. 
*BY THE COURT: 
cmer L. Wilkinson 
istrict Court Judge 
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EXHIBIT C 
GARY B. FERGUSON (A1062) 
WILLIAMS & HUNT 
Attorneys for Defendant Cannondale 
Bicycle Company 
257 E. 200 S., Suite 500 
P. 0 Box 45678 
Salt Lake City, UT 84145-45678 
Telephone: (801) 521-5678 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 




CANNONDALE BICYCLE COMPANY, 
THE BICYCLE CENTER, and 
JOHN DOES I-V, 
Defendants. 
An Order having been entered granting Cannondale 
Bicycle Company's Motion for Summary Judgment, and that Order 
directing that judgment be entered in favor of the defendant 
Cannondale Bicycle Company, for no cause of action, 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT 
judgment is awarded in favor of the defendant Cannondale Bicycle 
Company, for no cause of action, and the action as against the 
defendant Cannondale Bicycle Company is dismissed, with 
prejudice. 
FH F nnpv 
AU8 1 7 1S32 
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JUDGMENT 
Civil No. 900901567 
Judge Wilkinson 
The defendant Cannondale Bicycle Company is awarded its 
costs in the amount of $ . 
DATED this ff day of 
BY THE COUR'f: 
, 1992. 
UDGE HOMER WILKINSON 
MAILING CERTIFICATE 
MAILED, a true and correct copy of the foregoing 
instrument this /V day of (/yUyt^s ' ~ " 
nr 
1992 to the following: 
Edward T. Wells, Esq. 
Robert DeBry & Associates 
4252 S. 700 E. 
Salt Lake City, UT 84107 
Attorney for Plaintiff 
Darwin C. Hansen, Esq. 
MORGAN & HANSEN 
136 S. Main St., Suite 800 
Salt Lake City, UT 84101 
Attorney for The Bicycle Center 
Third Judicial District 
SEP 1 4 1992 
S^i-Tu.-s,^v.UUNfY 
By ££ 
DARWIN C. HANSEN, #2058 
CHASE H. PARKER, #5531 
MORGAN & HANSEN 
Attorneys for Defendant 
The Bicycle Center 
Kearns Building, Eighth Floor 
13 6 South Main Street 
Salt Lake City, Utah 84101 
Telephone: (801) 531-7888 
IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY, 




CANNONDALE BICYCLE COMPANY, 
THE BICYCLE CENTER and JOHN 
DOES I THROUGH V, 
Defendants. 
JUDGMENT 
Civil No. 900901567 
Judge Homer Wilkinson 
An Order having been entered granting The Bicycle Center's 
Motion for Summary Judgment, and that Order directing that judgment 
ben entered in favor of the defendant The Bicycle Center, for no 
cause of action. 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that judgment is 
awarded in favor of the defendant The Bicycle Center, for no cause 
of action, and the action as against the defendant The Bicycle 
Center is dismissed, with prejudice. 
The defendant The Bicycle Center is awarded its costs in the 
amount of $ . 
697 
LH. day of ,,££<^7yS6- 1992. DATED this _
 w 
BY THE COURT: 
Homer L. Wilkinson 
District Court Judge 
CERTIFICATE OF SERVICE 
I caused to be mailed a true and correct copy of the foregoing 
Judgment this O day of September, 1992, to the following: 
Edward T. Wells, Esq. 
ROBERT DEBRY & ASSOCIATES 
Attorneys for Plaintiff 
4252 South 700 East 
Salt Lake City, UT 84107 
Gary B. Ferguson 
WILLIAMS & HUNT 
Attorneys for Cannondale Bicycle Company 
257 East 200 South, Suite 500 
P.O. Box 45678 
Salt Lake City, UT 84145-45678 
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EXfflBIT D 
EDWARD T. WELLS - A3422 
ROBERT J. DEBRY & ASSOCIATES 
Attorneys for Plaintiff 
4252 South 700 East 
Salt Lake City, UT 84107 
Telephone: (801) 262-8915 
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IN THE THIRD JUDICIAL DISTRICT COURT 




CANNONDALE BICYCLE COMPANY, 
THE BICYCLE CENTER, and JOHN 
DOES I THROUGH V 
Defendant. 
NOTICE OF APPEAL 
Civil No. 900901567 
Judge Homer Wilkinson 
Notice, is hereby given that plaintiff and appellant Brian 
Burns, through counsel, Edward T. Wells, appeals to the Utah 
Supreme Court the Final Orders of Judgment of the Honorable Homer 
Wilkinson entered herein on July 23, 1992 granting summary judgment 
to Cannondale Bicycle Company and July 31, 1992 granting summary 
judgment to defendant Bicycle Center. 
This appeal is from the entire judgment. 
DATED this 12 £. day of __ A"* \/$,' 1992. 
EDWARD T. WELLS 
CERTIFICATE OF MAILING 
I certify that a true and correct copy of the foregoing 
NOTICE OF APPEAL. (Burns v. Cannondale, et al) was mailed, postage 
prepaid, on the /J?>^ day of /ju&us'T" , 1992, to the 
following: 
Gary Ferguson 
WILLIAMS & HUNT 
P.O. Box 45678 
Salt Lake City, UT 84145-5678 
Darwin Hansen 
MORGAN & HANSEN 
13 6 South Main, #800 
Salt Lake City, UT 84101 
3574-055/lh 
DISTRICT SGOF^ 
SEP 17 SXWSL 
EDWARD T. WELLS - A3422 
ROBERT J. DEBRY & ASSOCIATES 
Attorneys for Plaintiff 
4252 South 700 East 
Salt Lake City, UT 84107 
Telephone: (801) 262-8915 
THIhL 
BY 
IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
MSTRKlY 
SALT I.-*:. '.CUNTY 
r;-"]TY<it€RK 
BRIAN BURNS, j 
Plaintiff, 
vs. 
CANNONDALE BICYCLE COMPANY, 
THE BICYCLE CENTER, and JOHN ] 
DOES I THROUGH V 
Defendant. 
| NOTICE OF APPEAL 
| Civil NO. 900901567 
) Judge Homer Wilkinson 
Notice is hereby given that plaintiff and appellant Brian 
Burns, through counsel, Edward T. Wells, appeals to the Utah 
Supreme Court the Judgments of the Honorable Homer Wilkinson 
entered herein on August 17, 1992 granting summary judgment to 
Cannondale Bicycle Company and on September 14, 1992 granting 
Summary Judgment to the Bicycle Company. 
This appeal is from the entire judgment including the 
orders entered July 23, 1992 and July 31, 1992. 
DATED this u < day of September, 1992. 
EDWARD T. WELLS 
CERTIFICATE OF MAILING 
I certify that a true and correct copy of the foregoing 
NOTICE OF APPEAL, (Burns v. Cannondale, et al) was mailed, postage 
prepaid, on the day of September, 1992, to the following: 
Gary Ferguson 
WILLIAMS & HUNT 
P.O. Box 45678 
Salt Lake City, UT 84145-5678 
Darwin Hansen 
MORGAN & HANSEN 
136 South Main, #800 




IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 




CANNONDALE BICYCLE COMPANY, 
THE BICYCLE CENTER, AND JOHN 
DOES I THROUGH V, 
DEFENDANTS. 
CIVIL NO. 900901567 
DEPOSITION OF: 
BRIAN DEAN THOMAS BURNS, D.C 
JUDGE HOMER WILKINSON 
BE IT REMEMBERED THAT ON THE 19TH DAY OF APRIL, 1991, 
THE DEPOSITION OF BRIAN DEAN THOMAS BURNS, D.C, PRODUCED AS 
A WITNESS HEREIN AT THE INSTANCE OF THE DEFENDANTS HEREIN, 
IN THE ABOVE-ENTITLED ACTION NOW PENDING IN THE ABOVE-NAMED 
COURT, WAS TAKEN BEFORE SUSAN K. HELLBERG, A CERTIFIED SHORT-
HAND REPORTER AND NOTARY PUBLIC IN AND FOR THE STATE OF UTAH, 
COMMENCING AT THE HOUR OF 9:00 A.M. OF SAID DAY AT THE 
JUSTICE COMPLEX, 800 WEST STATE STREET, FARMINGTON, UTAH. 
THAT SAID DEPOSTTION WAS TAKEN PURSUANT TO NOTICE. 
Refcitlrt Service, Ire. 
322 Newhouse Building 
10 Exchange Place 
Salt LaxeCty. Utah 84111 
Phone (801) 531-0256 
Statewide Reporting 
National and Merit Certified Reporters 
Expedited Delivery 
Computerized Transcription 
IBM Compatible Disks 
Litigation Support Software 
Video Depositions 
1 Q DID LINDA LOOK AT THE BIKE TO SEE IF SHE COULD 
2 I DETERMINE WHERE THE ACCIDENT HAPPENED? 
A I DON'T KNOW. 
4 I Q WHO ELSE LOOKED AT THE BIKE BESIDES YOU BEFORE YOU 
5 I TOOK IT IN TO BICYCLE CENTER? 
A TODD BRADFORD. 
Q WHO IS HE? 
A HE WAS A GENTLEMAN THAT WORKED FOR ME, AND HE 
TRANSPORTED THIS DOWN TO PHIL TO GET HIM TO WORK ON IT. 
10 I Q WHAT DID HE DO FOR YOU WHEN HE WORKED FOR YOU? 
11 A HE SOLD SUNTANNING BEDS. 
12 Q DID YOU DO THAT UNDER BURNS CHIROPRACTIC, INC.? 
13 WHAT WAS THE NAME OF THAT COMPANY? 
14 A IT WAS SILVER SOLARIUM OF UTAH. 
15 Q IS THAT BUSINESS STILL IN EXISTENCE? 
16 A NO. I JUST DID THAT FOR ABOUT A YEAR OR TWO, 
17 SOMEWHERE AROUND THERE. 
18 Q WHERE IS TODD BRADFORD NOW? 
19 A HE'S AN AIRLINE PILOT. HE STILL LIVES IN SALT 
20 LAKE. HE'S AN AIRLINE PILOT FOR SKYWEST. 
21 Q DO YOU KNOW WHERE HE LIVES? 
22 A I COULD GIVE YOU THE ADDRESS. 
23 Q ANYBODY ELSE WHO LOOKED AT THE BIKE BEFORE IT WENT 
24 TO THE BICYCLE CENTER? 














PUT IT IN THE PICKUP TRUCK TO TAKE IT HOME FROM THE ACCIDENT 
SITE. 
Q WHAT'S YOUR FATHER'S NAME? 
A CLIFFORD BURNS. 
Q WHERE DOES HE LIVE? 
A IN LONG BEACH, CALIFORNIA. 
Q WAS HE UP VISITING YOU AT THE TIME OF THE 
ACCIDENT? 
YES. 
DID HE HAVE ANYBODY ELSE IN THE PICKUP BESIDES 
HIMSELF? 
A I DON'T THINK SO. 
Q DO YOU KNOW OF ANYBODY ELSE WHO LOOKED AT IT AT 
THAT TIME BEFORE IT WENT TO BICYCLE CENTER? 
A NO. 
Q HOW MANY DAYS AFTER THE ACCIDENT DID YOU TAKE IT 
TO THE BICYCLE CENTER? 
A A WEEK OR TWO. 
DID YOU CALL BEFORE YOU TOOK IT IN? 
(THE WITNESS IS NODDING HEAD IN THE AFFIRMATIVE), 
WHO DID YOU TALK TO? 
PHIL. 
WHAT DID YOU SAY AND WHAT DID HE SAY? 















1 Q I WANT AS MUCH OF THE CONVERSATION AS YOU CAN 
2 REMEMBER, INCLUDING THE SWEARING. 
3 A I JUST TOLD HIM THAT I WAS RIDING ALONG, THAT THE 
4 BIKE HAD MALFUNCTIONED AND I HAD BEEN IN AN ACCIDENT AND HAD 
5 BROKEN MY WRIST AND HAD SOME SURGERY, AND THAT I WAS GOING TO 
6 HAVE SOMEBODY BRING IT DOWN AND HAVE THEM FIX IT. 
7 Q DID YOU TELL HIM YOU THOUGHT THERE WAS SOMETHING 
8 WRONG WITH THE BIKE? 
9 A YES. 
10 Q WHAT DID YOU TELL HIM YOU THOUGHT WAS WRONG? 
11 A I TOLD HIM THERE'S SOMETHING WRONG WITH THE 
12 BRAKES. 
13 Q THE FRONT BRAKES? 
14 A YEAH. 
15 Q YOU DIDN'T FIND ANYTHING WRONG WITH THE BACK 
16 BRAKES, DID YOU? 
17 A NO, I DON'T THINK ANY PROBLEM WHATSOEVER WITH 
18 THE — 
19 Q WHAT DID HE SAY? WHAT DID PHIL SAY, IF ANYTHING, 
20 IN THAT CONVERSATION? 
21 A HE SAID, COME ON DOWN, WE WILL GET IT FIXED FOR 
22 YOU. 
23 Q IS THAT IT? IS THAT ALL HE SAID? 
24 A YEAH. 
25 Q DID YOU GO DOWN WITH BRADFORD, TODD BRADFORD WHEN 
THE BIKE WAS TAKEN DOWN? 
A NO. 
3 I Q WHAT'S THE NEXT COMMUNICATION OR COMMUNICATION YOU 
4 I HAD WITH THE BICYCLE CENTER OR PHIL BLOMQUIST? 
A WHEN WE WENT TO PICK IT UP, I HAD BRAD PETERSON 
AND TODD BOTH GO DOWN THERE THEMSELVES. I DIDN'T GO DOWN, 
AND I WOULD GUESS THAT I SPOKE WITH THEM AFTER HE FIXED IT 
PRIOR TO THEM PICKING IT UP AND THEM TELLING ME, HEY, IT'S 
READY TO PICK IT UP. 
10 I Q DID HE TELL YOU WHAT, IF ANYTHING, WAS WRONG WITH 
11 THE BICYCLE? 
12 A HE JUST SAID I FIXED IT UP FOR YOU. 
13 Q HE DIDN'T GIVE YOU ANY SPECIFICS ON WHAT HE HAD 
14 DONE OR WHAT HE FOUND WRONG? 
15 A NO. THAT'S WHY I HAD TODD AND BRAD GO DOWN THERE 
16 TOGETHER, BECAUSE AT THAT TIME I WAS CONCERNED ABOUT WHETHER, 
17 YOU KNOW, WHAT THE EXTENT OF MY INJURIES WERE AND THAT, AND I 
18 WANTED THE TWO OF THEM TO BE THERE AND HEAR WHAT HE EXPLAINED 
19 TO THEM. 
20 Q BECAUSE YOU THOUGHT AT THAT TIME YOU MAY HAVE TO 
21 FILE A LAWSUIT? 
22 A POSSIBLY, YEAH. 
23 MR. HANSEN: I'M NOT CLEAR. IF I MAY INTERPRET, 
24 COUNSEL, WERE YOU WITH TODD AND BRAD WHEN YOU WENT TO PICK IT 
25 UP? 
THE WITNESS: NO. 
Q (BY MR. FERGUSON) WHEN TODD AND BRAD CAME BACK TO 
3 I YOUR OFFICE, DID THEY TELL YOU WHAT THEY HAD DONE, WHAT HAD 
4 OCCURRED WHEN THEY GOT THE BICYCLE? 
5 A YES. THEY SAID THAT PHIL HAD FIXED THE FRONT 
6 BRAKES AND THAT HE HAD REPLACED — YOU KNOW, FIXED, AND HE 
7 HAD EXPLAINED TO THEM HOW IT HAPPENED, BECAUSE I ASKED THEM 
8 TO MAKE SURE HE TELLS YOU WHAT WAS WRONG IN CASE I HAVE TO DO 
9 SOMETHING LEGALLY. 
10 Q DID YOU EVER HAVE THEM PUT THEIR CONVERSATIONS 
11 WITH PHIL IN WRITING? 
12 A YES. 
13 Q DO YOU STILL HAVE THOSE? 
14 A NO. 
15 Q WHAT HAPPENED TO THEM? 
16 A I DON'T KNOW. I HAVE LOOKED FOR THEM 10 TIMES. I 
17 PUT IT IN A FILE AT MY HOUSE, AND IT JUST KILLS ME, I DON'T 
18 KNOW WHERE IT IS. 
19 Q AS BEST AS YOU CAN RECALL, WHAT DID TODD TELL YOU? 
20 A THERE WAS SOMETHING THAT WAS WRONG ON HERE THAT 
21 CAUSED THE BRAKE TO JAM AGAINST THE TIRE, AGAINST THE WHEEL. 
22 Q SOMETHING WAS WRONG IN THE AREA OF THE RIGHT — 
23 A SOMETHING WAS WRONG — HE WAS POINTING UP AROUND 
24 THIS AREA HERE (INDICATING). 
25 Q THE TOP PART? 
A YES. 
2 I Q LET ME PHOTOGRAPH THAT, IF I CAN, BECAUSE IT'S SO 
3 DIFFICULT, SINCE WE ARE NOT BIKE MECHANICS, TO IDENTIFY 
4 I THINGS. 
OKAY, COULD YOU POINT AGAIN TO THE AREA HE TOLD 
YOU. 
7 I A SOMEWHERE THROUGH HERE (INDICATING). 
8 Q CAN YOU POINT AGAIN? 
9 A I WILL TRY (INDICATING). 
10 Q DID BRAD SAY ANYTHING DIFFERENT THAN WHAT TODD 
11 SAID? 
12 A NO. 
13 Q DID BRAD CONFIRM WHAT TODD SAID? 
14 A YES, THAT HE CLEARLY FELT THAT THERE WAS A PROBLEM 
15 WITH THE BIKE THAT CAUSED THE ACCIDENT. 
16 Q THAT PHIL TOLD THAT TO TODD AND BRAD? 
17 A CORRECT, AND TO ME AT A LATER TIME. 
18 Q WELL, DID THEY GIVE YOU ANY SPECIFICS? TELL ME AS 
19 BEST YOU CAN WHAT TODD AND BRAD TOLD YOU THAT PHIL SAID ABOUT 
20 THE BIKE CAUSING THE ACCIDENT. 
21 A THERE WAS A MALFUNCTION, IN ESSENCE, OF THE FRONT 
22 BRAKING SYSTEM THAT CAUSED THE ACCIDENT. 
23 Q AND PHIL TOLD THAT TO TODD AND BRAD? 
24 A CORRECT. 
25 Q AT THE TIME THEY PICKED UP THE BIKE? 
1 A CORRECT. 
2 Q WAS THE FRONT BRAKE REPLACED? 
3 A YES. HE REPLACED THE PART ON IT. 
4 Q THE WHOLE BRAKE OR JUST A PART? 
5 A THE PART ON IT. 
6 Q YOU DON'T KNOW WHICH PART? 
7 A I DON'T KNOW IF HE REPLACED THE ENTIRE BRAKE 
8 SYSTEM OR JUST A PART OR WHATEVER. 
9 Q WAS THERE ANY DISCUSSION, TO YOUR KNOWLEDGE, 
10 BETWEEN PHIL AND TODD AND BRAD ABOUT WHETHER OR NOT THE 
11 MALFUNCTION WAS DUE TO ASSEMBLY OR THE WAY IT WAS DESIGNED OR 
12 THE WAY IT WAS MANUFACTURED? 
13 A NO, NO, NOTHING THAT IN-DEPTH. 
14 Q AND NOW YOU SAY YOU HAD A SUBSEQUENT CONVERSATION 
15 WITH PHIL BLOMQUIST ABOUT THIS? 
16 A WELL, AT THE TIME WHEN I WAS — WHEN I HAD SURGERY 
17 AND I WAS LAID UP IN BED, I REMEMBER WATCHING SOMETHING ON TV 
18 OR WHATEVER, AND WHAT'S THAT BIG PI ATTORNEY OUT OF SAN 
19 FRANCISCO AREA. 
20 Q MELVIN BELLI? 
21 A MELVIN BELLI. SO I CALLED THEIR OFFICE, AND THEY 
22 REFERRED ME TO JAMES HANSEN DOWNTOWN. SO I WENT IN AND SAW 
23 HIM, AND HE SENT AN INVESTIGATOR OR HIMSELF, SOMEBODY HE SENT 
24 FROM THE OFFICE DOWN THERE TO RETRIEVE THE PART, AND PHIL 
25 TOLD THEM THAT THEY HAD THROWN IT AWAY, AND I REMEMBER HIM 
1 SAYING THIS IS UNUSUAL BECAUSE, YOU KNOW, IF IT'S WARRANTY OR 
2 WHATEVER, HE SHOULD HAVE HELD ON TO THE PART, BUT I'M SURE 
3 THAT PROBABLY, YOU KNOW, PHIL WAS — 
4 Q THIS IS JIM HANSEN TALKING TO YOU? 
5 A JIM HANSEN TALKING TO ME, YES. 
6 Q HOW SOON AFTER THE ACCIDENT DID YOU TALK TO MR. 
7 HANSEN? 
8 A THAT WAS WITHIN THAT FIRST WEEK OR SO, AND THIS 
9 HAD JUST GONE DOWN THERE. 
10 Q THE BIKE HAD JUST GONE DOWN THERE? 
11 A I REMEMBER HANSEN GETTING REAL BENT OUT OF SHAPE 
12 THAT I HAD SENT THE BIKE DOWN THERE TO PHIL TO JUST HAVE HIM 
13 FIX IT. 
14 Q DID YOU HIRE ANYBODY ELSE AS COUNSEL? 
15 A NO. I WENT TO HIM, AND HE SOUNDED ENCOURAGING 
16 ABOUT IT, EXCEPT FOR THE CONCERN THAT HE HAD, AND THEN THE 
17 VERY NEXT DAY HE WENT DOWN THERE, AND BECAUSE WE KIND OF 
18 HAGGLED ON WHAT HIS FEES WERE, THEY SEEMED REALLY HIGH WHEN I 
19 MET HIM THAT FIRST TIME, HE CALLED ME UP THE NEXT DAY AND 
20 SAID HE WASN'T GOING TO TAKE THE CASE BECAUSE THE PART WAS 
21 NOT THERE. 
22 Q DID HE TELL YOU HE USED AN INVESTIGATOR, OR IS 
23 THIS AN ASSUMPTION YOU MADE? 
24 A HE SENT SOMEONE DOWN THERE, SOMEONE WAS THERE AND 
























IN THE TRASH CAN TO SEE, AND HE SAID I GUESS THE TRASH HAD 
COME SINCE WHATEVER TIME THEY HAD REPAIRED IT. 
Q AND YOUR BEST MEMORY IS THIS PERSON WENT FROM JIM 
HANSEN'S OFFICE WITHIN A WEEK OF THE ACCIDENT? 
A IT WAS THE VERY NEXT DAY OR LATER THAT AFTERNOON 
WHEN I SPOKE TO HIM ON THE PHONE. 
Q CAN YOU RELATE THAT TO EITHER THE DAY YOUR BICYCLE 
WAS PICKED UP OR SO MANY DAYS FROM THE ACCIDENT? 
A I WOULD GUESS JUST — I WOULD SAY THREE OR FOUR 
DAYS AFTER THE BIKE HAD GONE DOWN THERE TO PHIL. 
Q THEN DID YOU CALL PHIL BLOMQUIST OR DID ANYBODY 
ELSE CONTACT PHIL BLOMQUIST OR ANYBODY AT THE BICYCLE CENTER 
ON YOUR BEHALF? 
A NO. THAT HAPPENED AND THEN I SENT TODD AND BRAD 
DOWN THERE BECAUSE HANSEN SAID, LOOK, THIS IS A WEAK CASE IF 
WE DON'T HAVE THE PART THAT WAS REPLACED SO WE CAN PROVE THAT 
THERE WAS A MALFUNCTION, AND HE SAID — HIS SUGGESTION WAS TO 
ACCEPT THE TWO OF THEM DOWN THERE AND THEN HAVE THEM WRITE 
DOWN WHAT THE CONVERSATION AND SO ON WAS, AND TO KIND OF PUSH 
PHIL AS TO SAY, NOW SHOW ME WHAT IT WAS THAT WAS WRONG WITH 
IT. SO NOBODY TALKED TO HIM OR WAS AT THAT OFFICE THAT I'M 
AWARE OF DOWN TO HIS SHOP PREVIOUS TO BRAD AND TODD OTHER 
THAN SOMEBODY FROM HANSEN'S OFFICE. 
Q SO THE PERSON FROM HANSEN'S OFFICE WENT DOWN WHILE 
THE BIKE WAS STILL IN THE SHOP? 
1 A CORRECT. 
2 Q BECAUSE TODD AND BRAD — 
3 A WENT DOWN AFTER. 
4 Q AFTER TO PICK UP THE BIKE? 
5 A CORRECT. 
6 Q THAT'S THE ONLY TIME THEY WENT DOWN TO FIND OUT 
7 WHY THE BIKE WAS IN AN ACCIDENT? 
8 A CORRECT, EXCEPT TODD DROPPED IT OFF THERE. 
9 Q DID TODD TALK TO ANYBODY AT THE BICYCLE CENTER AT 
10 THE TIME HE DROPPED OFF THE BICYCLE ABOUT WHAT HAD HAPPENED 
11 OR WHY IT HAD HAPPENED? 
12 A AT THAT TIME I DIDN'T THINK THERE WAS GOING TO BE 
13 SOME KIND OF LAWSUIT OR ANYTHING LIKE THAT. I JUST WANTED TO 
14 GET IT FIXED. SO I JUST HAD HIM DROP IT OFF. SO I DON'T 
15 KNOW IF HE DID OR NOT. I'VE NEVER ASKED HIM. 
16 Q AFTER TODD AND BRAD PICKED UP THE BICYCLE WHEN WAS 
17 THE NEXT TIME YOU CONTACTED THE BICYCLE CENTER OR ANYBODY ON 
18 YOUR BEHALF DID ABOUT THE BIKE? 
19 A WELL, I BOUGHT A COUPLE OF BIKES DOWN THERE SINCE 
20 THEN. SO I HAVE HAD TWO OR THREE INTERACTIONS WITH PHIL JUST 
21 AROUND FINDING OTHER BIKES AND THAT. 
22 Q ANY DISCUSSIONS ABOUT THIS BIKE AND THE ACCIDENT? 
23 A OH, YEAH, HE FELT REALLY BAD ABOUT THE SITUATION 
24 AND WHAT HAD HAPPENED, AND I WENT DOWN THERE A COUPLE OF 
25 TIMES WHEN I HAD MY CAST ON. 
Q DID HE EVER TELL YOU THAT IT WAS A MALFUNCTION IN 
THE BRAKES OF THE BIKE? 
A HE NEVER LOOKED ME IN THE EYE AND SAID THERE WAS A 
MALFUNCTION OF THE BRAKE AND SAID THIS IS WHAT CAUSED THE 
PROBLEM. HE JUST, YOU KNOW, JUST REALLY WAS SHEEPISH AND 
FELT REAL BAD ABOUT THE SITUATION AND ALL THAT. 
Q HE NEVER ACKNOWLEDGED FAULT FOR IT OR 
RESPONSIBILITY? 
A OH, YEAH, THAT'S WHAT I'M SAYING. I WILL MAKE IT 
10 I RIGHT WITH YOU, AND MADE ME SOME GOOD PRICES ON OTHER BIKES 
11 AND SO ON AND SO FORTH. 
12 Q DID HE EVER SAY, WELL, IT WAS OUR FAULT? 
13 A YES, HE HAS SINCE THEN, BUT NOT RIGHT AROUND THAT 
14 TIME. 
15 Q WHEN, IF EVER, HAS HE TOLD YOU THAT IT WAS THE 
16 BICYCLE CENTER'S FAULT? 
17 A JUST A MONTH OR TWO AGO. 
18 Q WHERE DID THAT CONVERSATION TAKE PLACE? 
19 A WELL, I WENT DOWN THERE. SEE, HE GAVE HIS 
20 DEPOSITION AND IT WAS REAL FUZZY ON A BUNCH OF STUFF, AND 
21 KIND OF INDIRECT AND THAT, AND SO I TOOK TODD AND BRAD DOWN 
22 THERE AND SAID, YOU KNOW, WHAT GIVES HERE? THE ATTORNEYS ARE 
23 SAYING THAT, YOU KNOW, THAT IT'S A FLAKY CASE. I SAID THIS 
24 WAS CRYSTAL CLEAR. YOU KNEW THAT. THEY ARE TRYING TO SAY 
25 THAT THERE WAS SOMETHING WITH THE ROAD OR THAT I WAS NOT 
1 RIDING IT RIGHT OR FOR SOME REASON OR ANOTHER I FLIPPED OUT 
2 AND LANDED ON MY BACK. AND HE SAID NO, IT WAS THE BIKE. HE 
3 SAID THAT'S RIDICULOUS. 
4 Q HE TOLD YOU THAT? 
5 A YES, JUST ABOUT A MONTH AGO. 
6 Q WHO WAS PRESENT? 
7 A TODD AND BRAD PETERSON BOTH, THE THREE OF US. 
8 Q AND DID THIS CONVERSATION TAKE PLACE AT THE 
9 BICYCLE CENTER? 
10 A THE BICYCLE CENTER. 
11 Q WHAT REASON DID YOU GO TO THE BICYCLE CENTER? 
12 A BECAUSE, YOU KNOW, HERE I'M SITTING HERE SAYING 
13 CLEARLY THIS BIKE CAUSES ME TO END UP ON MY ASS, AND YET WHEN 
14 HE GIVES HIS DEPOSITION, HE'S KIND OF, WELL THIS AND WELL, I 
15 DON'T REMEMBER IF I REPLACED THE PART AND WELL, I DON'T KEEP 
16 MY WARRANTY TICKETS AND, WELL, WE THROW THEM IN A BIN, AND I 
17 DON'T REALLY KNOW AND ALL THIS KIND OF STUFF, IT WAS JUST AS 
18 HAZY AS COULD BE. AND I SAID, HEY, IT'S TIME TO TALK 
19 STRAIGHT. WAS THIS MY FAULT OR WAS IT THE BIKE'S? AND HE 
20 SAID NO, IT WAS THE BIKE'S. 
21 Q HAS HE TOLD YOU THAT MORE THAN ONCE? 
22 A ALL DURING THESE YEARS IT WAS REAL CLEAR IN MY 
23 MIND, AND I'M THINKING, WELL, WHAT'S WRONG? AM I PUTTING 
24 WORDS IN MY OWN MIND? I WANTED TO ASK HIM DIRECTLY. 
25 Q BUT I NEED TO KNOW FOR THE RECORD HOW MANY TIMES 
HE HAS TOLD YOU FACE TO FACE OR OVER THE TELEPHONE THAT IT 
WAS THE BIKE THAT CAUSED THE ACCIDENT AND NOT YOU. 
A I FEEL LIKE IT WAS ONCE ON THE TELEPHONE BACK 
AROUND EARLY ON AND THEN ONE MONTH AGO WHILE HE LOOKED ME 
RIGHT IN THE EYE. 
Q THE ONE ON THE TELEPHONE, WAS THAT AFTER THE BIKE 
HAD BEEN REPAIRED? 
8 I A AROUND THAT TIME, JUST REAL RECENT TO THAT. 
9 Q AND HE TOLD YOU WHAT THEN, OVER THE PHONE? 
10 A I DON'T RECOLLECT WORD FOR WORD. 
11 Q WHAT WAS THE GIST OF IT? 
12 A THE GIST OF IT WAS THAT THERE WAS A PROBLEM WITH 
13 THE BIKE. HE FIXED IT. HE FELT BAD ABOUT IT, AND HE'S SORRY 
14 FOR THE PROBLEM I WAS HAVING. 
15 Q DO YOU HAVE ANYTHING IN WRITING FROM PHIL 
16 BLOMQUIST OR THE BICYCLE CENTER THAT SAYS THAT THEY CONSIDER 
17 THEMSELVES TO BE AT FAULT? 
18 A NO. 
19 Q DO YOU HAVE ANYTHING TAPED? 
20 A NO. 
21 Q WHY DID TODD GO WITH YOU WHEN YOU WENT DOWN A 
22 MONTH OR SO AGO? 
23 A BECAUSE DEBRY'S OFFICE HAD TODD AND BRAD AND I 
24 OVER AT ONE TIME TO JUST ASK THEM WHAT THEY HAD REMEMBERED, 
25 BECAUSE DEBRY'S OFFICE AFTER THAT DEPOSITION IS SAYING, YOU 
1 KNOW, THERE'S TWO TOTALLY DIFFERENT STORIES HERE, BRIAN, WHAT 
2 YOU ARE TELLING VERSUS WHAT MR. BLOMQUIST IS SAYING BASED ON 
3 HIS DEPOSITION, AND I SAID, WELL, SHOOT, ASK THESE GUYS THEN. 
4 Q DID TODD IN YOUR PRESENCE TELL ROBERT DEBRY THAT 
5 HE WAS TOLD BY PHIL BLOMQUIST IT WAS THE BIKE'S FAULT? 
6 A YES. 
7 Q AND HOW LONG AGO WAS THAT? 
8 I A I DON'T REMEMBER. 
9 Q MONTHS, A COUPLE OF MONTHS AGO? 
10 A I DON'T REMEMBER. I'M SURE YOU CAN CHECK. 
11 MR. WELLS: I WASN'T INVOLVED IN THAT. 
12 THE WITNESS: STEVE WOULD KNOW. 
13 Q (BY MR. FERGUSON) WAS IT LAST YEAR, 1990? 
14 A YES, I WOULD GUESS, YES. LET ME SEE. WHEN WAS 
15 THAT DEPOSITION? 
16 Q WAS IT SHORTLY AFTER THAT DEPOSITION? 
17 A IT SEEMED LIKE IT WAS, YEAH, RIGHT AROUND THAT 
18 TIME. 
19 Q THAT DEPOSITION WAS APRIL OF 1990? 
20 A I GUESS THAT WAS LIKE OCTOBER OR SOMETHING. 
21 Q OF * 90 THEN? 
22 A THEN I WOULD GUESS IT WAS JUNE OR SOMETHING OR THE 
23 NEXT FEW WEEKS OR SOMETHING LIKE THAT. 
24 Q WAS TODD WORKING FOR YOU THEN? 
25 A NO. HE HASN'T WORKED FOR ME SINCE. IN FACT, I 
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1 Q DID DR. BURNS TELL YOU ANYTHING ABOUT HOW THE 
2 ACCIDENT HAPPENED ON HIS BICYCLE? 
3 A YES. 
4 Q WHAT DID HE TELL YOU? 
5 A HE TOLD ME THAT HE WAS RIDING DOWN THE ROAD AND 
6 THE FRONT BRAKE OR SOMETHING MALFUNCTIONED BECAUSE HE WAS 
7 JUST THROWN RIGHT OVER THE HANDLEBARS. 
8 Q DID HE SAY IF HE USED THE FRONT BRAKE AT THE TIME 
9 OF THE ACCIDENT? 
10 A I DON'T REMEMBER. 
11 Q DID YOU LOOK AT THE BICYCLE AT ALL AFTER THE 
12 ACCIDENT AND BEFORE IT WENT TO THE BICYCLE CENTER FOR 
13 REPAIRS? 
14 A NO. I DIDN'T SEE THE BICYCLE BEFORE IT WENT IN 
15 FOR REPAIRS. 
16 Q HAVE YOU SEEN ANY PHOTOGRAPHS OF IT, OF THE 
17 CONDITION IT WAS IN AT THAT TIME? 
18 A NO, I HAVEN'T. 
19 Q HAS ANYBODY DESCRIBED TO YOU THE CONDITION OF THE 
20 BICYCLE, IN PARTICULAR THE FRONT BRAKES AND THE FRONT WHEEL, 
21 AT THAT TIME AFTER THE ACCIDENT AND BEFORE IT WENT TO THE 
22 BICYCLE CENTER? 
23 A BEFORE IT WENT BACK TO THE BICYCLE CENTER? 
24 Q YES. 
25 A I DON'T BELIEVE SO. 
1 Q DID YOU EVER TALK TO LINDA BURNS ABOUT HOW THIS 
2 ACCIDENT HAPPENED? 
3 A NO, I HAVEN'T. 
4 Q HOW WAS IT THAT YOU BECAME INVOLVED AT ALL? 
5 A I USED TO LIVE OVER BY THE BICYCLE CENTER, AND 
6 BRIAN ASKED ME TO PICK THE BIKE UP FROM THE BICYCLE CENTER 
7 AFTER IT HAD BEEN REPAIRED. 
8 Q TELL ME WHAT YOU REMEMBER ABOUT GOING OVER TO GET 
9 THE BICYCLE. IN PARTICULAR, DID YOU TALK TO ANYBODY? 
10 A I SPOKE WITH, AND I DON'T REMEMBER HIS NAME AGAIN, 
11 BUT THE CLEANER-CUT LOOKING GUY, AND I ASKED HIM ABOUT IT. 
12 FROM MY RECOLLECTION, HE SAID THAT, YOU KNOW, THAT THERE WAS 
13 A PROBLEM WITH THE BRAKE AND HE ACTUALLY SAID THAT THEY HAD 
14 TO REPLACE SOMETHING, THERE WAS A PART THAT WAS IN THE 
15 GARBAGE CAN, AND I WAS CONCERNED BECAUSE I HAD A BIKE JUST 
16 LIKE IT, AND THAT WAS — AND I TOOK THE BIKE HOME. 
17 Q CAN YOU GIVE ME ANY CLEARER DETAIL AS TO WHAT HE 
18 SAID WAS WRONG WITH THE BIKE? 
19 A NO, NOT THAT I REMEMBER. 
20 Q DID YOU TAKE YOUR BIKE IN TO HAVE THEM CHECK IT? 
21 A I TOOK MY BIKE BACK IN FOR TUNE-UPS WITH THEM, BUT 
22 NOT SPECIFICALLY TO HAVE IT CHECKED AGAIN AFTER BRIAN'S 
23 ACCIDENT, IF THAT'S WHAT YOU'RE ASKING. 
2 4
 Q THAT'S WHAT I'M ASKING, DID YOU TAKE YOUR BIKE 
25 BACK AND HAVE THEM LOOK AT THE FRONT BRAKE PARTICULARLY? 
1 A NO, I DIDN'T. 
2 Q DID THIS PERSON THAT YOU TALKED WITH AT THE 
3 BICYCLE CENTER DESCRIBE HOW THE BRAKE MALFUNCTIONED? 
4 A I DON'T REMEMBER. 
5 Q DID HE SAY THAT THE BRAKE CAUSED THE ACCIDENT, A 
6 MALFUNCTION IN THE BRAKE CAUSED THE ACCIDENT? 
7 A THAT WAS THE FEELING THAT I GOT FROM IT, YES. 
8 Q THAT WAS YOUR IMPRESSION? 
9 A THAT WAS MY IMPRESSION. 
10 Q BUT YOU CAN'T REMEMBER HIS SPECIFIC WORDS? 
11 A NO, IT'S BEEN FIVE YEARS. 
12 Q DID YOU HAVE TO PAY FOR THE REPAIRS TO DR. BURNS' 
13 BICYCLE; DO YOU RECALL? 
14 A I DON'T REMEMBER. 
15 Q WAS ANYBODY ELSE PRESENT DURING THIS CONVERSATION? 
16 A WHEN I PICKED THE BICYCLE UP? 
17 Q YES. 
18 A I DON'T REMEMBER. 
19 MR. HANSEN: I'M CONFUSED, WHEN HE PICKED THE 
20 BICYCLE UP OR WHEN HE TOOK THE BICYCLE THERE. 
21 Q (BY MR. FERGUSON) YOU DIDN'T TAKE THE BICYCLE TO 
22 THE BICYCLE CENTER, RIGHT? 
23 A NO. I THINK TODD BRADFORD DID THAT. 
24 Q ALL YOU DID WAS PICK IT UP? 
25 A RIGHT. 
Q WHEN YOU PICKED IT UP, THE BICYCLE WAS REPAIRED? 
A RIGHT. 
3 I Q SO THERE WAS NOTHING TO SEE ON THE BICYCLE THAT 
4 WAS DAMAGED? 
5 A RIGHT. I THINK THERE WAS SOME SCRATCHES ON THE 
6 HANDLEBARS, BUT I MIGHT EVEN BE WRONG ON THAT. 
7 I Q NO, THERE ARE PHOTOGRAPHS THAT SHOW THAT. OKAY, 
AFTER YOU PICKED UP THE BICYCLE WHO, IF ANYBODY, DID YOU TELL 
ABOUT YOUR CONVERSATION WITH THE CLEAN-CUT GUY AT THE BICYCLE 
10 I CENTER? 
11 A THE CLEAN-CUT GUY, I'M SURE I SPOKE WITH DR. BURNS 
12 ABOUT IT. 
13 Q WHAT DID YOU TELL HIM? 
14 A YOU KNOW, I DON'T REMEMBER THE CONVERSATION. 
15 Q DID YOU EVER WRITE DOWN ANYWHERE WHAT THIS 
16 GENTLEMAN AT THE BICYCLE CENTER TOLD YOU ABOUT THE BRAKES OR 
17 DICTATE A MEMO ON IT? 
18 A I MAY HAVE DICTATED — DR. BURNS MAY HAVE ASKED ME 
19 TO DICTATE, BUT I DON'T KNOW WHERE THAT IS. 
20 Q HAVE YOU ATTEMPTED TO FIND THE DICTATION? 
21 A YES. 
22 Q HOW LONG AGO DID YOU LOOK? 
23 A I THINK THIS WAS LIKE SIX MONTHS AGO THAT WE 
24 LOOKED. 
25 Q AND YOU COULDN'T FIND IT? 
1 A I DON'T. 
2 Q NOW, GOING BACK TO THE CONVERSATION YOU HAD WITH 
3 THE CLEAN-CUT GUY AT THE BICYCLE CENTER WHEN YOU PICKED UP 
4 THE BICYCLE, DO YOU RECALL WHETHER OR NOT HE SAID THAT THE 
5 BRAKE WOULD HAVE TO HAVE BEEN APPLIED BY THE RIDER IN ORDER 
6 FOR THE MALFUNCTION TO OCCUR? 
7 A I DON'T REMEMBER IF HE SAID THAT OR NOT. 
8 Q DO YOU REMEMBER SPECIFICALLY WHAT TYPE OF 
9 MALFUNCTION HE WAS TALKING ABOUT? 
10 A SPECIFICALLY, I DON'T. 
11 Q DID YOU HAVE ANY OTHER INVOLVEMENT WITH THE 
12 BICYCLE CENTER AND DR. BURNS* BIKE? 
13 A A FEW MONTHS AGO, MAYBE SIX MONTHS AGO, MAYBE IT 
14 HASN'T BEEN THAT LONG, DR. BURNS ASKED ME TO GO DOWN THERE 
15 WITH HIM TO TALK TO THE CLEAN-CUT GUY, AND I WAS PRESENT 
16 THEN. 
17 Q SO IT WAS YOU, THE CLEAN-CUT GUY AND WHO ELSE? 
18 A DR. BURNS AND TODD BRADFORD WAS THERE. 
19 Q DO YOU REMEMBER WHAT DAY OF THE WEEK THIS WAS? 
20 A I DON'T. IT WAS A WORKDAY. 
21 Q WHAT WAS SAID BY WHOM AT THAT CONVERSATION? 
22 A I DON'T REMEMBER THE EXACT WORDS THAT HAPPENED. 
23 MY IMPRESSION WAS THAT THE CLEAN-CUT GUY COULDN'T BELIEVE 
24 THAT THINGS HADN'T BEEN RESOLVED BY THIS TIME, AND THAT, YOU 
25 KNOW, THERE WAS A CLEAR-CUT PROBLEM WITH THE BICYCLE. 
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1 Q WHAT DID HE TELL YOU? 
2 A THE BIKE HAD MALFUNCTIONED. 
3 Q IN WHAT WAY SPECIFICALLY? 
4 A AND — WELL, THAT THE WHEEL HAD LOCKED UP 
5 SOMEHOW AND CAUSED HIM TO HAVE THE ACCIDENT. 
6 Q WERE YOU ABLE TO MAKE A JUDGMENT AS TO WHAT 
7 CAUSED THE WHEEL TO LOCK UP — 
8 A YEAH. 
9 Q — AT THAT TIME? 
10 A YEAH. 
11 Q WHAT WAS YOUR JUDGMENT? 
12 A THAT IT WAS A PART ON THE BIKE THAT WAS BROKEN 
13 AND I'M NOT A BIKE PROFESSIONAL, OR EXPERT, BUT IT WAS A 
14 PART THAT WAS BROKEN AND IT WAS RUBBING AGAINST THE TIRE. 
15 Q WHAT PART? 
16 A SOMETHING IN THE BRAKE ASSEMBLY. 
17 Q OKAY. 
18 A HAD BROKEN AND IT WAS ACTUALLY ~ I COULD 
19 MOVE IT, BUT IT WAS STILL TIGHT ON THE TIRE. 
20 Q BUT YOU COULD MOVE IT WITH YOUR FINGER? 
21 A YEAH, I COULD MOVE IT, MOVE THE PART. 
22 Q NOW, ON A BRAKING MECHANISM WITH A BICYCLE, 
23 YOU HAVE GOT TWO PADS THAT WILL COME AGAINST THE RIM OF 
24 THE FRONT WHEEL ON EACH SIDE. IS THAT WHAT YOU ARE 
25 TALKING ABOUT? 
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1 A I DON'T KNOW IF IT WAS THE PADS OR IF IT WAS 
2 INTO THE SPOKES. I CAN'T — I DON'T KNOW. 
3 Q COULD YOU MOVE THAT PARTICULAR PART AWAY 
4 FROM THE EDGE OF THE RIM — 
5 A I DON'T KNOW. 
6 Q — ON THAT OCCASION? NOW, YOU INDICATE 
7 YOU'RE NOT A BIKER. 
8 A I AM A BIKER. YEAH, I'M A BIKER, BUT I'M 
9 NOT A BIKE EXPERT. 
10 Q IN TERMS OF THE MECHANICAL ASPECTS, THE 
11 SOUNDNESS OF, SAY, A BRAKING MECHANISM, YOU'RE NOT AN 
12 EXPERT TO KNOW HOW THEY WORK OR WHAT MIGHT HAVE HAPPENED 
13 TO CAUSE THIS FRONT WHEEL TO IMMEDIATELY STOP AND BRIAN 
14 HAVE HIS ACCIDENT, I TAKE IT. IS THAT RIGHT? 
15 A RIGHT. I MEAN THERE WERE A NUMBER OF THINGS 
16 THAT I WOULD SPECULATE ON, OF COURSE, BUT I CAN'T SAY FOR 
17 SURE WHAT IT WAS. 
18 Q ON THAT OCCASION YOU LOOKED AT THE BIKE, BRIAN 
19 TOLD YOU THE FRONT WHEEL STOPPED AND HE HAD THE ACCIDENT, 
20 AND THEN HE WANTED YOU TO TAKE IT INTO THE BICYCLE SHOP, 
21 CORRECT? 
22 A THAT'S CORRECT. 
23 Q DID BRIAN TELL YOU ANYTHING ELSE ABOUT THE 
24 BIKE ON THAT OCCASION AS IT RELATED TO HIS ACCIDENT? 
25 A NO. 
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1 Q DID YOU THEN TAKE IT INTO THE BIKE SHOP FOR 
2 HIM? 
3 A YES. 
4 Q AND YOU TOOK IT TO THE BICYCLE CENTER ON SEVENTH 
5 EAST AND THE SOUTH END OF THE CITY? 
6 A THAT'S CORRECT. 
7 Q DID YOU TALK TO ANYONE AT THE TIME YOU TOOK 
8 IT IN? 
9 A I BELIEVE I DID TALK TO PHIL. 
10 Q MR. PHIL BLOMQUIST? 
11 A YES. 
12 Q DO YOU REMEMBER THE CONVERSATION YOU HAD 
13 WITH PHIL — 
14 A YES. 
15 Q — ON THAT OCCASION? 
16 A I DO. I SAID THIS BIKE IS BROKEN, HE WANTS 
17 IT FIXED, OR I MAY HAVE SAID THE NAME. I DON'T KNOW. HE 
18 SAID OH, YEAH. I DON'T REMEMBER HIS EXACT WORDS, BUT HE 
19 SAID, OH, YEAH, IT IS, I'LL TAKE CARE OF IT, AND THAT'S 
20 ABOUT IT, AND HE TOOK THE BIKE BACK IN THE BACK ROOM. I 
21 TOLD HIM NOT TO TAKE IT IN. I TOLD BRIAN NOT TO TAKE 
22 THE BIKE IN. 
23 Q WHY DID YOU TELL HIM THAT? 
24 A BECAUSE IT WAS BROKEN. THAT'S JUST — NOW, 
25 THAT'S JUST MY OPINION. 
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1 Q YOU TOLD BRIAN NOT TO TAKE THE BICYCLE TO THE 
2 BICYCLE SHOP? 
3 A JUST BECAUSE I KNEW IT WAS BROKEN AND I KNEW 
4 THEY WOULD FIX IT, YOU KNOW. ANYWAY, THAT'S... 
5 Q AND YOU FELT THAT IF YOU TOOK IT IN AND FIXED IT, 
6 THEN MAYBE BRIAN WOULDN'T BE IN A POSITION TO DESCRIBE — 
7 A I KNEW HE'D LOSE HIS PROOF OF THE BROKEN BIKE. 
8 Q WAS BRIAN THEN THINKING ABOUT A LAWSUIT? 
9 A NO. 
10 Q HAD YOU ~ 
11 A ABSOLUTELY NOT. THAT'S WHY HE WANTED TO TAKE 
12 THE BIKE IN. 
13 Q BUT YOU HAD THOUGHT ABOUT A LAWSUIT AND TOLD 
14 BRIAN IF YOU WANT TO SUE — 
15 A I DIDN'T, ABSOLUTELY. HE SAID JUST, TAKE IT IN, 
16 AND I SAID OKAY. I TOOK THE BIKE IN. 
17 Q AND YOU TOOK IT IN AND THIS PART THAT YOU ARE 
18 DESCRIBING, YOU SHOWED IT TO PHIL BLOMQUIST AND HE SAID, 
19 YEAH, IT'S BROKEN, I'LL TAKE CARE OF IT AND I'LL FIX IT? 
20 A YEAH. 
21 Q AND YOU THEN LEFT THE BIKE THERE AT THE SHOP? 
22 A THAT'S CORRECT. 
23 Q AND YOU LEFT AND MR. BLOMQUIST KEPT IT TO MAKE 
24 THE REPAIR? 
25 A THAT'S CORRECT. 
13 
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1 Q SO YOU AND BRAD AND BRIAN MET OVER AT THE 
2 BLOMQUIST PLACE? 
3 A THAT'S CORRECT. 
4 Q WHAT DO YOU REMEMBER BEING SAID AT THAT TIME 
5 ABOUT IT BETWEEN THE THREE OF YOU AND PHIL BLOMQUIST? 
6 A BRIAN ASKED HIM IF HE WOULD — IF HE THOUGHT ~ 
7 YOU KNOW, WHAT HIS OPINION WAS, WHY HE CHANGED HIS MIND, OR 
8 WHY HE CHANGED HIS STORY ABOUT THAT IT COULD HAVE BEEN THE 
9 BIKE OR THAT IT WAS THE BIKE OR MOST PROBABLY SOME ~ I 
10 DON'T KNOW THE EXACT WORD, BUT WHY HE HAD DECIDED TO SAY 
11 THAT IT PROBABLY WASN'T THE BIKE WHERE EARLIER HE HAD 
12 MENTIONED THAT HE THOUGHT IT COULD HAVE BEEN, AND HE 
13 SAID — WELL, I DON'T REMEMBER WHAT HE SAID. BUT HE 
14 DID SAY THAT HE WOULDN'T HAVE A PROBLEM WITH SAYING 
15 THAT IT PROBABLY COULD HAVE BEEN OR WAS MOST PROBABLY 
16 THE BIKE'S MALFUNCTION, MOST PROBABLY THE BIKE DID 
17 MALFUNCTION AND CAUSED THE ACCIDENT. HE HAD NO PROBLEM 
18 WITH SAYING THAT WITH HIS INSURANCE. HE DIDN'T MIND 
19 SAYING THAT. 
20 Q FOR WHAT PURPOSE? YOU SAY INSURANCE? 
21 A HE WAS WITH AN INSURANCE COMPANY. HE WAS WITH 
22 A DIFFERENT — HE SAID SOMETHING ABOUT BEING WITH A DIFFERENT 
23 INSURANCE COMPANY, AND HE DIDN'T — HE WASN'T TRYING TO 
24 JUST PROTECT HIMSELF, BASICALLY IS WHAT I GOT OUT OF IT. 
25 HE SAID HE WOULD HELP OUT, HELP BRIAN OUT AND TELL THEM 
19 
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1 IT PROBABLY WAS THE BIKE THAT MALFUNCTIONED. 
2 Q DID YOU MAKE A RECORD OF THAT CONVERSATION? 
3 A NO. 
4 Q ANY WRITTEN RECORD AT ALL? 
5 A NO, ABSOLUTELY NOT. 
6 Q NOW, AS I UNDERSTAND IT, BRIAN WANTED TO GO 
7 DOWN AND SAY, WHY ARE YOU CHANGING YOUR STORY AND SAYING 
8 THAT IT WASN'T THE BIKE WHEN BEFORE YOU SAID IT WAS THE 
9 BIKE, IS THAT CORRECT? 
10 A YEAH. 
11 Q WHEN BEFORE DID HE SAY IT WAS THE BIKE? HE 
12 DIDN'T SAY THAT TO YOU, I TAKE IT? 
13 A NO. I DON'T REMEMBER. 
14 Q DO YOU KNOW WHO PHIL BLOMQUIST SAID THAT TO, 
15 THAT IT WAS THE BIKE ~ 
16 A NO. 
17 Q — EARLY? 
18 A NO. 
19 Q DO YOU KNOW WHAT GAVE BRIAN THE NOTION THAT 
20 BLOMQUIST HAD SAID THAT IT WAS THE BIKE EARLY ON? 
21 A I KNOW THAT HE — NO. I KNOW THAT HE HAD LOST 
22 THE PART, THE PART WAS MISSING AND GONE, AND I KNEW THAT 
23 — I FIGURED THAT WOULD HAPPEN. I DON'T KNOW. I KNOW — 
24 I DON'T — I'M SKETCHY ON THAT. I DON'T REMEMBER WHY HE 
25 THOUGHT HE HAD CHANGED HIS STORY. SOMETHING HE HAD DECIDED 
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1 TO SAY DIFFERENTLY. I MAY BE A LITTLE OFF ON EXACTLY WHAT 
2 IT WAS, BUT THAT'S WHY WE WENT IN, TO SEE IF HE WOULD — 
3 YOU KNOW, SEE IF HE WOULD — WHAT HIS STORY WOULD BE IF IT 
4 WENT TO COURT OR WHATEVER. 
5 Q SO SOMEWHERE ALONG THE LINE, AT LEAST BRIAN 
6 UNDERSTOOD THAT MR. BLOMQUIST SAID IT WAS A MALFUNCTION 
7 OF THE BIKE, BUT YOU DON'T KNOW THE SOURCE OF THAT AT ALL? 
8 A NO, I DON'T. 
9 Q MR. BLOMQUIST DIDN'T TELL YOU THAT, I TAKE IT? 
10 A NO. 
11 Q AND DO YOU KNOW WHETHER HE TOLD BRAD THAT? 
12 A MAY HAVE BEEN WHEN BRAD PICKED IT UP. I DON'T 
13 REMEMBER. I DIDN'T PICK IT UP, SO I... 
14 Q DO YOU KNOW WHETHER HE HAD EVER TOLD BRIAN THAT? 
15 A NO. IT MAY HAVE BEEN THAT HE JUST SAID — MAYBE 
16 HE NEVER, I DON'T KNOW. I DON'T KNOW. 
17 Q YOU JUST SIMPLY DON'T KNOW THE SOURCE OF 
18 THAT? 
19 A NO. 
20 Q BUT BRIAN WANTED THE TWO OF YOU TO GO DOWN 
21 AND LISTEN TO HIM INQUIRE OF MR. BLOMQUIST ABOUT WHY 
22 THEORETICALLY MR. BLOOMQUIST MAY HAVE CHANGED HIS STORY? 
23 A YES, OR WHAT HE WOULD SAY IN THE EVENT OF A 
24 COURT DATE OR HEARING OR TRIAL OR WHATEVER. 
25 Q DID YOU KNOW AT THAT TIME THAT MR. BLOMQUIST 
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1 HAD GIVEN A DEPOSITION UNDER OATH? 
2 A NO. 
3 Q HAD YOU READ HIS DEPOSITION? 
4 A NO. 
5 Q WHEN YOU MET IN THE LAWYERS7 OFFICE, WERE YOU 
6 TOLD ABOUT WHAT MR. BLOMQUIST SAID IN HIS DEPOSITION? 
7 A NO. IT MAY HAVE BEEN ~ IT MAY HAVE BEEN ~ 
8 I VAGUELY REMEMBER SOMETHING NOW ABOUT BRIAN SAYING ABOUT 
9 THE DEPOSITION AND, YEAH, I MAY HAVE — I MAY HAVE KNOWN 
10 THAT, NOW THAT YOU SAY THAT, BUT I DON'T REMEMBER ABOUT 
11 WHETHER HE — WHAT HE SAID IN IT. 
12 Q YOU DON'T REMEMBER THE SUBSTANCE? 
13 A EXCEPT THAT HE CHANGED HIS STORY AND BRIAN 
14 WANTED TO ASK HIM WHY, OR WHATEVER, WHAT HE — WHAT HE 
15 WAS GOING TO SAY IN COURT OR WHY HE SAID WHATEVER HE SAID 
16 IN HIS DEPOSITION. 
17 Q SO, IN EFFECT, BRIAN WENT DOWN TO ASK MR. 
18 BLOMQUIST TO SEE WHAT HE WAS GOING TO SAY IN COURT AND 
19 TO SEE IF MR. BLOMQUIST WOULD HELP HIM OUT? 
20 A YEAH. 
21 Q AND YOU DIDN'T MAKE ANY WRITTEN RECORD OF 
22 THAT CONVERSATION? 
23 A NO. 
24 Q DON'T KNOW ANYONE WHO DID? 
25 A NO. I MEAN IT WASN'T THAT LONG AGO. 
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1 Q HAVE YOU HAD ANY CONVERSATION WITH MR. 
2 BLOMQUIST SINCE THAT DATE? 
3 A NO. 
4 Q HAVE YOU HAD ANY CONVERSATION WITH BRIAN SINCE 
5 THAT DATE ABOUT THE ACCIDENT OR ANY PROBLEM WITH THE BICYCLE? 
6 A NO. 
7 Q HAVE YOU MADE ANY WRITTEN RECORD SINCE THAT DATE 
8 OF ANY KIND OF CONVERSATION ASSOCIATED WITH THIS ACCIDENT 
9 OTHER THAN THE TWO, THE ONE THAT I'M ASKING YOU ABOUT NOW, 
10 THE TIME THAT YOU WENT TO THE BICYCLE CENTER? 
11 A OH, I'VE SAT DOWN AND WRITTEN OUT THE WHOLE 
12 THING ACCORDING TO HOW I SEE IT. 
13 Q DO YOU HAVE THAT DOCUMENT WITH YOU? 
14 A NO. I JUST WROTE DOWN EVERYTHING. MY DAD 
15 SUGGESTED I DO THAT JUST BECAUSE IT MIGHT BE GOOD JUST 
16 FOR MY OWN, SO I CAN SEE IT ON PAPER MYSELF. 
17 Q YOUR DAD SUGGESTED THAT? 
18 A YES. 
19 Q WHO IS YOUR FATHER? 
20 A BILL BRADFORD. I MEAN HE IS NOBODY IN DEALING 
21 WITH THIS. HE IS AN ATTORNEY. 
22 Q HERE IN THE CITY? 
23 A YEAH. 
24 Q WHEN DID YOU WRITE IT DOWN? 
25 A OH, A COUPLE DAYS AGO. 
23 
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then I have another fellow who is my assistant manager out 
on the sales floor. 
Q. Okay. And how about your parts department. Is 
there a separate entity or separate department known a3 
parts? 
A. The parts department is intertwined with both the 
parts department and sales department. 
Q. And was this set up the same in 1986 as it was 
today? 
A. Yes. 
Q. Who was the person handling your service 
department back in August of 1986? 
A. Brad Hansen. 
Q. Is that H-a-n-s-e-n? 
A. Correct. 
Q. Is he still with your company? 
A. He was until November. He is in Moab now, 
running a mountain bike rental company. 
Q. What's the name of the company, do you know? 
A. It's called Kiabab Bicycle Tours. 
Q. How long was Mr. Hansen with your company? 
A. Since 198 — I'd have to check. 1984, spring of 
'84, although it's possible it was the spring of '83 — no, 
it was the spring of '84. Excuse me. 
Q. All right. Let me ask you a little bit about the 
9 
sales situation. I understand you are an authorized 
Cannondale dealer? 
A. Yes. 
Q. And were you an authorized dealer back in 1986? 
A. Yes. 
Q. What does that mean when you say "authorized 
dealerships'1? 
A. It means I am authorized to sell and service 
Cannondale bicycles, Cannondale products, parts, 
accessories. 
Q. Does that include some sort of special training 
provided to your people? 
A. No. 
Q. Does Cannondale come in and inspect the 
premises? In other words, what kind of -- is there any 
certification beyond simply Cannondale saying, you are an 
authorized dealer? 
A. They generally will want some information about 
the size of your store, type of products that you sell, how 
much sales volume you have -- you have each year, before 
they will authorize you as one of their dealers. 
Q. I see. And do you know if Cannondale sells to 
anyone who is not an authorized dealer? 
A. I don't know. They are real picky about who they 
take as dealers. They are very, very picky. 
JLU 
1 Q. When you say they are picky, you mean you have to 
2 go through quite a bit to show you are a store in good 
3 standing? 
4 A. Exactly, 
5 Q. Do they ever visit the premises on an ongoing 
6 basis? 
7 A. Yes. 
8 Q. Who is the person who visited the premises? 
9 A. It changes from year to year, depending on who the 
10 sales people are in the organization. 
11 Q. When they come in, are they there for the purpose 
12 of selling or for the purpose of inspection? 
13 A. Both. And they take back their warranty 
14 items. They check on how the product is displayed, the 
15 general appearance of the store. 
16 Q. Are there any obligations or responsibilities you 
17 have to Cannondale by way of displaying a certain number of 
18 units of Cannondale product or anything? 
19 A. No. 
20 Q. So, there is no minimums when you become an 
21 authorized dealer? 
22 A. Yes. 
23 Q. Are there any minimum sales you are supposed to 
24 obtain for Cannondale, also, to continue in an authorized 
25 I dealership? 
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